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Key temrs used in the 2015 WOTUS rule were vague such as: “uplands,” “tributary,” “floodplain,”
“significant nexus,” “adjacent,” and “neighboring”. But they are also important in defining what waters
are jurisdictional. These tenms are either broadly defined, or not defined at all which has led to further
confusion, not less, over what waters fall within federal jurisdiction. Local govermments need a rule that
that puts forward clear definitions and provides examples and graphics for further clarity. Without this
clarity, it could lead to further unpredictability and result in unnecessary project delays, subjective
judgements and incorsistency across the country.
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tablished that recognize natural
regiors (delineated on the basis
atural and anthropogenic factors)

Ohio River, City of Huntington, West Virginia
Photo Source: Huntington Quarterly
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Courcil Member David Bobzien, Reno, NV
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among regiors. States and tribes should have further input in this process to
modify or improve on this basic approach. Workgroups made up of federal,

Park City is a small state and local officials could help establish local delineation factors

westerm community characteristic of these regional water bodies such as westem ephemeral

of 8,000 with big streams, and other regional unique wetlands such as pocosins, Carolina bays
water challenges. etc.

We work closely

with our BPA Region
8 office to help solve
our water issues. The
EPA isnot just a
regulatory agency,
but is an essential
resource to help us
address our legacy
mining issues and its
environmental
impacts.” Council
Member Andy Beerman,
Park City, UT

“Arroyos are common geographic water features in the arid west. The examples in these photographs are non-
permanent, ephemeral waters that only carry water during extreme precipitation events. This is an example of
land structures which cause confusion under a one size fits all approach.” Image Credit: Dripping Springs Road and
Baylor Canyon Road Improvement Project Environmental Assessment, BLM & FHWA, April 2015.
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d State and Lo ent Role

States play a vital role in the protection of wetlands by addressing waters and activities that are not
regulated under the Section 404 program, or by imposing additional limits on activities that are
regulated under that program. Pursuant to Section 404(g) of the Clean Water Act, a state can assume
the authority to issue pemits for the discharge of dredged or fill material into waters regulated under
the Clean Water Act other than traditional navigable waters or waters seaward of the high water mark. (33
USC. § 1344(g).

E Enha

Clearwater

“Since the passage of the
Clean Water Act in
1972, tremendous
progress has been made
Cleaning up America’

tor Manna Jo Greene, Ulster
County, NY

EPA’s regulations also authorize tribes to assume Section
404 pemitting authority within their jurisdiction (40 CFR
§ 233.2). In order to assume the Section 404 permitting
program, a state must enact laws and regulations to create
a program that meets requirements designed to ensure

! that the state can administer the Section 404 permmitting
important to program as the Corps.
economy, and it’s
important to each of This process could be streamlined and could be
18", Legislator Manna Jo incentivized for state assumption. States can play a

greater role in the administration of the federal program
and streamline pemitting for developers in the state
through the issuance of State Programmatic General
Permits. CWA Section 404(e) authorizes the Corps of
Engineers to issue general pemits “on a state, regional or

Greene, Ulster County, NY
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nationwide basis for any category of
activities involving discharges of dredged
or fill material”, if there are only minimal
adverse environmental effects.

Local regulation of wetlands in addition to
the state and federal programs have many
benefits as well. Local decision makers have
numerous land tools available to them
that can be effective at less cost. They

Back Cove runner, Portland ME. Photo Source: Corey Templeton Photo

F. Scalia Approach: Challenges and Opportun

Scalia approach.

Mayor Stephen Williams, Huntington, WV
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Local govemments are also concemed about the assurances that water resources which provide (or
potentially provide) our communities’ drinking water (source water) are regulated and protected. These
significant water bodies form the assets of our water infrastructure and these areas may or may not fall
within the Scalia interpretation as “connected to a federal navigable waterway.” Local governments
would support States and Tribes assisting to identify these significant water bodies by delineating and
mapping these significant ‘Waters of the State’. These areas once identified should have primacy in

decision-making.

Dr. Hector Gonzalez, M.D.

G. Exemptions

Exemptions for stormwate:
govemments would be suppo
exemption. It should also ext
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State Representative Stephanie Chang, Michigan
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settling basins and recycled water facilities which depend upon artificially created wetlands and storage
/ / ponds to treat millions of gallors of water a

day. There has also been a major concemn of
; EPA Local Goverrment Advisory Carmittee county govemments that roadside ditches

. . y e I t.

is key to supporting and building the local-federal are aiso exemp

partnership. The local officiaks that serve on the The revised rule should affim that reservoirs

LGAC are able to directly share feedback with a?ﬁ popsts alog j i”ﬂ”e”t_tﬁhdt:eea"ed
EPA s ot e siape 310 SR 2 o

ith the' ' definition of “complete
across the country. “ Carolyn Bemdt, National League : ound in existing
Of Cities : ions. This would include

artificially created wetlands, recycled water reservoirs a
recycling.’

CWA Section 404 pemitting is complex and out ge nd staffing are overwhelmed
, the private sector confronts time-

V

S§8N

it st o o e g
Bkt v’ S0 havs the permit in fe i
U

e

51 See 40 CFR §35.2005(b)(12), defining “corplete waste treatment system” as “all the treatment works necessary to meet the
requirements of title Il of the [CWA], involving . . . the ultimate dispesal, including recycling or reuse, or from the treatment process.”

Lo s N I RN

Commissioner Victoria Reinhardt,
Ramsey County, MN
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Permitting can be made more efficient and more effective. For example, pemitting can be done more
efficiently and in less time (less than 90 days). It can also be more flexible, decentralized and integrated
with community goals. Local govemments would be generally in favor of the State Assumption of the 404
program. Also, further consideration of General Permits and mapping would aid in permitting reform.

. Agriculture and Rural Communities

Agriculture and rural communities have expressed concerns about the ‘Wate
concem of the 2015 rule has been whether it would modify existing stat
“nomal faming and ranching” _pr_actices from dredge and fill pemittir

of the US'. Most of the
rovisions that exempt
ars that exclude certain

0 our recommendations, and hope we
can help to formulate a clean water rule
that can work across the nation.”

SCAS Chainman

, Salmon, ID,
sory Subcommittee (SCAS)

Normal agricultural and silvicultural practices are exempt but the interpretive rule issued in 2014 (later
rescinded) to clarify the 56 practices that are exempt from CWA Section 404 permitting was very
confusing to the agricultural community. Another issue for rural communities is the National Pollutant
Discharge and Elimination System (NPDES) pemitting for application of pesticides and herbicides in
WOTUS. Also, there is a concem that ‘prior converted croplands’ which are exempt if they are certified
by NRCS, it should also be exempt from wetland regulations administered by the Ammy Corps of
Engineers and EPA (Section 404 of the Clean Water Act).
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However, if the land changes to a non-
agricultural use, or is abandoned,
acoording to the criteria established by

Fencing Livestock, Lexington, KY Photo Source, Bric Vance, BPA

the unique opportm
Americans: A00esS

Hattiesburg, MS

Mayor (Former) Johnny DuPree, Ph.D., Hattiesburg,

Vice-Chair, Small Community Advisory Sub-
Committee
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J. QOutreach to Lc

Govermments

There is a need for enhanced outreach to local governments. lis significance in WOTUS decision-making is
all the more critical. A comprehensive communication strategy is needed for local govermments that
improves the channels of information distribution, and enhances explicit communication at all levels of
govemment. Getting information into the hands of local govemments where it will have the most impact
must be a priority. This is particularly relevant in small, disadvantaged and ethnically diverse
communities. Local govemments need to act effectively so that information will reach all relevant parties
so it can also be readily communicated effectively to citizens.

smededraﬂwerﬂwannpowymmm

cities who already camot pay.
Mayor Elizabeth Kautz, Bumsville, Minnesota
and Vice-Chair of the Protecting America’s
Waters Workgroup

Mayor Elizabeth Kautz, Burrsville, MN
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Chaiman Shawn Yanity, Stillaguamish Tribe

K. Financial Sustainability

One of the common themes heard by LGAC mem
components including compliance ion and cl
govemment resources and f
communities. If the goal |
allocation must be consider

around affordability. This issue has several
costs. Punitive costs only serve to reduce local
costs for small and economically disadvantaged

Mayor Sal Panto, Easton, PA
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“Waters of the U.S. needs an
education piece so that others are
given g clear understanding that clean
and safe wafer is a precious resource
connected fo everything-the water we
drink and the food we eat. And we
have a responsibility to protect it not
only this generation but the
generations to come.” Samora Swonston
Coursel fo Uhe Mew Tork Uily legislolue

Samara Swanston, Counsel to the New York City Legislature

Ill. Response to Charge: Findings and mendations

[ Question: 1- How would you like to see the concepts of ‘relatively pemanent’ and ‘continuous
surface connection’ be defined? How would you like to see the agencies interpret ‘consistent with
Scalia'? Are there particular features or implications of any such approaches that the agencies
should be mindful of in developing the step 2 proposed rule?

1.a. How would you like to
connection’ be defined?

of ‘relatively permanent’ and ‘continuous surface

continuously flowm N
continuous surface con to” such relatively pemanent waters. Justice Kennedy focused on whether
the waters in question a “significant nexus” to traditional navigable waters, ie., whether they,
“either alone or in combination with similarly situated lands in the region, S|gn|f|cantly affect the chemical,
physical, and biological integrity of other covered waters more readily understood as ‘navigable.””
The LGAC has previously commented that they would prefer a clear and simple approach for
jurisdictional detemrminations such as an approach that yields categorical answers of jurisdiction in these
categories: ‘'ves’, 'no’ or ‘maybe’ resporses. Any of these answers are sufficient for local govemments if
these answers are provided in a timely fashion.
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Recommendatiors:

|4
% EPA and the Corps should apply simple approaches that yield jurisdictional calls with simple criteria
that give a ‘yes, ‘no’ or ‘maybe’ answer. (2014 LGAC Report)

Ay

%/ 4 The LGAC recommends using State criteria for these terms as a potential Approach o Wetlands with
a "Continuous Surface Connection” and "Relatively Permanent” Waters. Here are a few examples of such
criteria:

Jurisdictional

thresholds should be established when a stream is
will vary geographically, and the thresholds will b
basis.

“ Wetlands with permanent, continuously fl

fions should be included as
jurisdictional.

Non Jurisdictional

such as arroyos and dry washes should be ‘non-jurisdictional’.
ere the current practice of considering wetlands with
‘ gardless of distance, to be jurisdictional is not appropriate.
(and not include ephemeral and intermittent connections).

4 FErosional features in

carry intermittent flows of water and that are not a relocated
tributary, as well as stormwater control features that periodically
cant precipitation events, should also be exempted.

which should be avoided if at all possible.

# Wetlands where connections do not exist should be exempted from jurisdiction.

# Overland flows that flow through dryland breaks to a WOTUS (rendering a tributary up gradient
of the dryland break) should be non-jurisdictional.
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4 Water features that may be present (for example, residual ponds resulting from placer or other
mining efforts) are not jurisdictional where a continuous physical channel is absent; a bed-and-
bank is not discemible; an ordinary high water mark is not observable; and/or there are no flow
characteristics are not jurisdictional.

1.b. How would you like to see the agencies interpret ‘consistent with Scalia’?

EPA and the Corps issued the 2008 guidance document following the Raj
clarify WOTUS. It does so by asserting CWA jurisdiction over waters't
test (relatively permanent; continuous surface connection) or the sini In the Guidance
and Memorandum of Agreement between the Corps and EPA ; [
arswers, that generally breaks the jurisdictional analysis into
guidance did not go out sufficiently for public review and v
and other stakeholders. The first, and presumably more man
which CWA jurisdiction will be asserted in every case. And th
not Waters of the US. The third category of maybe will go to
waters that are significant and should be include S Jurlsdlctlonal W

S Case that was intended to

gory includes those waters over
second category of waters that are
a developed by the states on

Recammendations:

%Criteria as outlined in the .
definitions and the use of st

d for a revised rule, along with revised

1.c. Are there‘
mindful of in devel

or implications of any such approaches that the agencies should be
p 2 proposed rule?

%FA and the Corps should establish an Interagency Taskforce to develop the matrix of questions to
determine ‘permanent’ and ‘continuous’ indicators. Their results should be published and the public given
the opportunity to give comment. LGAC 2014 Report)
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%ﬂm LGAC recommends these following examples of state- specific criteria for the revised rule:
intermittent streams, playa lakes,wetlands, and other waters:

4 In cooperation with the states, the EPA should designate intermittent streams and other waters as
non-waters of the U.S. based on the following criteria:

[0 Seasonal flow of running or standing water — each state to develop its own criteria subject

to EPA review and approval;

% Because of the variability of conditions within and among states,
for state standards that include factors to be considered, but whi
federal standards (such as the Science Advisory Board’s Connee

should provide guidelines
ot necessarily constitute

4 Such factors to include are:
Average number of days of stream flow:
Seasonality of stream flow;

Rate of stream flow;

TMDL levels during such periods, amount of wate TMDLs delivered to the /discharge”
body of water; and ;
0 Any other relevant factors as tt

[ e o

|

4 States should have standards/factors v
intermittent streams, playa lakes, wetlan
potential contaminatiog

round water recharge rates on

# States should dew
approval. EPA sho
propose revisions, or de
within 90,.¢de

s (three years) are accepted, each state should submit a report
r the waters in question continue to meet the EPA -accepted standards,
s metrics. The EPA should determine whether each state should submit
‘annual or other timeline basis.

é@

& States should" nerally accepted scientific findings on issues that affect water quality related to
intermittent streams, playa lakes, wetlands, or other designated waters. The EPA may request
states review their standards and submit proposed revised plans for the Agency's consideration
and approval.

6 U.S. BPA. Comnectivity of Strearrs and Wetlands to Downstream Waters. A Review and Synthesis of the Scientific Evidence
{Extemal Review Draft). US. Environmental Protection Agency, Washington, DC, BPA/600/R-11/098B, 2013.
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Permanent Bodies of Water:

4 Many wetlands are seasonal and have been addressed above. For those wetlands that are
permanent, states should be empowered to develop metrics that demonstrate whether the  water
draining a wetland connected to jurisdictional water are "cleaner” than the water that otherwise
would flow, if the wetlands were not present.

4 States should submit proposed criteria and measurement techniques to the EPA for review and
approval. EPA should have 90 days from receipt of completed state plan to review, suggest revisions,
and approve or deny the submitted plan. If the review is not completed wit hin 90 days, subject to
extension if the EPA and state agree, the submitted plan shall be accepted.

# States should be encouraged to develop water quality criteria ¢ or wetlands and other

work with State, local and tribal govemmen’fs? tn
wastewater treatment utilities may have these feal
(LGAC 2014 Report)

L Question 2- What

| nd challenges exist for your locality with relying on Justics
Scalia’s opinion?

g

Cities and

quality of water. One concem is that a rule that is left
ovide sufficient clarity, may add to costs and delays without

and a'rul"é interpreting the Scalia decision may not draw bright
to_easily identify those waters affected. Therefore, the use of the

mterpretatlons in the
uncertainty and yield: esults. If the 2008 guidance were revised to include clearer definitions with
input from states, local and tribal govemments and other stakeholders, with state-specific criteria, it could
perhaps help to resolve these issues.

Recommendations:

@R{%Iymg on a modified Scalia approach and incorporating the 2008 guidance into a revised rule can
provide a clearer certainty of federal jurisdictional waters which will lead to more certainty and more
ease in pemitting.
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